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THE 10 MOST VITAL THINGS BOARDS MUST KNOW
ABOUT COLLECTIVE BARGAINING

BARGAININGISAFULL TIME JOB

A. The how’s and why’s of collective bargaining is a full-time job.

w

Board Conduct

Public Complaints

o 0

Trust Factor

m

Wage I ncreases
1. Timing for Administrators
2. Non-union employees
F. Buying Land
G. Transfer of Fundsto Pl
1. Timing
2. Education process
3. Building Costs — separate
H. Money Credibility
I. Your RolelIn Fostering Trust
1. Expect the same from your
(a) Superintendent
(b) Treasurer

ROLE OF BOARD MEMBERSIN COLLECTIVE BARGAINING

A. Policy makers
B. Unity vs. divide and conquer

C. Playingtothe Team
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Conduct Outside of Board Meetings
Conduct at the Bargaining Table

1. Don’'t bethe weak link

2. Not thetimetobethehero

3. Preparation — understanding the practical ins and outs of
issues- not just the “fairness” appeal

Confidentiality

Confidentiality @ of Board  deliberations regarding
negotiations is essential. A Board member “leaking” highly
sensitive information from your executive sessions will
likely undermine the ability of the Board’s team.

Matters discussed in executive session are not automatically
“confidential” in the sense that it is unlawful to repeat them
outside of the meeting. It may be poor boardsmanship and
may lead to all manner of conflictc among your board
members, but it isnot ordinarily illegal.

Under the Ohio Ethics Law (R.C. 102.03[B]), it is unlawful for
a public official to disclose information received in the course of
his or her official duties if (1) the information has been clearly
designated as being confidential, (2) the information truly is
confidential in light of the surrounding circumstances, and (3)
preserving confidentiality is “necessary to the proper conduct of
government business.” Thus, if collective bargaining
information is clearly “designated” as being confidential, and
the other criteria are met, a board member could be subject to
a finding of a violation of Ohio's Ethics Law if s/he should
decide to disclose this information (through a spouse or
otherwise) outside the meeting.

[11. DIRECT DEALING

A. The Ohio General Assembly has provided in the Revised Code

that collective bargaining sessions are confidential and not
open to the public.

1. Related to this requirement is the practical consideration
that there is an expectation that what is said in collective
bargaining sessions will not be made public, but, instead,
will be communicated only to the constituencies represented
(the Board and teachers).
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B.

2. Direct Dealing - Once an employee organization is
certified by SERB as the representative of the employer’s
employees, the employer may not bypass that
representative and deal directly with employees concerning
subjects over which the parties are required to bargain.

3. Under R.C. 4117.11, an essential element of a charge of direct
dealing is circumvention of the exclusive representative on a
mandatory subject of bargaining. e.g., In re Findlay City
Schoal Dist. Bd. of Edn., SERB 88-006 (5-13-88).

4. An employer’s direct dealing with employees regarding
bargaining matters has been perceived as undercutting the
union’s representation status, effectively blunting its
bargaining strategies and techniques, and placing the union
in a defensive bargaining position. It is not necessary to
show that the public employer knew that its action in
communicating directly with bargaining unit employees is
in violation of the law, but only that the result, regardless of
intent, was to disrupt the relationship between the union
and its members. Mentor Ex. Vill. Bd. of Educ. v. SERB, 76
Ohio App.3d 465, 602 NE2d 374 (1991).

5. At the same time, it is clear that not all communications to
employees during the collective bargaining process will be
considered “direct dealing.” In order to be considered “direct
dealing,” the information conveyed to employees must
somehow communicate an offer relating to a contract term.
Bexley Educ. Assn. v. Bexley City School Dist. Bd. of Educ.,,
2003 OPER 179, 2003 OPER (LRP) 182 (SERB 2003).

6. SERB concedes that there may be circumstances wherein
direct dealing may be lawful but such instances will be
determined on a case-by-case basis. SERB v. Vandalia-
Butler City School Dist., SERB 90-003.

Also implicated are therights of Free Speech guaranteed by the
United States Constitution and the right/obligation of elected
officials to address voters’ concerns.

1. Parties may be free to engage in public dissemination of
bargaining positions after a fact-finding report has been
published.

2. Itisnot unlawful for a board of education to distribute toits
employees financial forecasts based upon the success or
failure of a tax levy. Hudson Educ. Assn. v. Hudson City
School Dist. Bd. of Educ., 20 OPER 276, 2004 OPER (LRP)
LEXIS 3 (SERB 2004).
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w

A public employer’'s direct communications with its
employees during a strike may be unlawful if the
information is found to be misleading. SERB v. Vandalia-
Butler City School Dist., SERB 90-003. See also SERB v.
Central Ohio Trans. Auth., SERB 87-032.

However, it is not improper for an employer, seeking to
avoid an unlawful work stoppage, to distribute a memo to
employees reminding them of its policies on sick leave
usage. Newton Falls Classroom Teachers Assn. v. Newton
Falls Ex. Vill. Schools, 20 OPER 52, 2003 OPER (LRP)
LEXIS 55 (SERB 2003).

Nor is it improper for a board of education to distribute the
district’'s regular newsletter to bargaining unit members,
where nothing in the newsletter could be construed as
threatening or coercive. Lima Educ. Assn v. Lima City School
Dist. Bd. of Educ., 21 OPER 277, 2004 OPER (LRP) LEXIS 285
(SERB 2004).

An employer may lawfully communicate directly to
employees regarding bargaining matters when it is an
accurate response to  misinformation previously
disseminated by the union and presumably after the parties
have reached “ultimate impasse.” SERB v. Princeton City
School Dist., 88-ULP-06-0303 and 88-ULP-10-0517.

(a) Ultimate impasse is said to exist “when there is no

realistic possibility that continuation of discussion at the
time would have been fruitful.” Am. Fed. Television &
Radio Artistsv. NLRB, 395 F2d 622 (D.C. Cir. 1968).

A union’s attempt to communicate through the news media or
the general public may also raise “direct dealing” or good faith
issues.

1.

It would appear, however, that in such cases SERB is more
inclined to defer to the “ground rules,” which the parties
have set for themselves, than to enforce its own preordained
rules about such bargaining tactics.

For example, SERB has refused to find the door-to-door
distribution of flyers by an employee union to be an unfair
labor practice where the negotiations procedures agreed to
by the parties did not prohibit such activities but held that
the issuance of a press release by an employee union did
constitute an unfair labor practice where the negotiated
agreement required mutual consent for press releases. See
Norton City School Dist. Bd. of Educ. v. Norton Classroom
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Teachers Assn., 2002 OPER (LRP) LEXIS 768. Accord,
Sycamore City School Dist. Bd. of Educ. v. Sycamore Educ.
Assn., 20 OPER 33, 2003 OPER (LRP) LEXIS 36 (SERB
2003); SERB v. OAPSE, SERB 92-005. But see Ashland
City School Dist. Bd. of Educ. v. OAPSE, 20 OPER 80, 2003
OPER (LRP) LEXIS 82 (SERB 2003) (union’s alleged
communications with news media during mediation process
not unlawful where no ground rules had been established by
the parties concerning such communications).

3. Statements about negotiations made at a public meeting
will apparently be tolerated by SERB if they are more
general in nature and do not attempt to engage the
employer in public negotiations. Such public statements are
deemed more akin to free speech than to bad-faith
bargaining. SERB v. OAPSE/ AFSCME Local 4, AFL-CIO,
Chapter 569, SERB 97-014, 14 OPER 1721. See also OAPSE
v. SERB, 38 Ohio App. 3d 832, 742 NE2d 696 (2000) (press
release and statements addressed to board in open meeting
did not contain any proposals or reveal what had occurred
in bargaining sessions; no ULP found).

4. If, on the other hand, the employee union representatives
are attempting to elicit responses from the public employer
on specific issues at a public meeting where the employer
representative is not present, such conduct is likely to be
deemed an unfair labor practice.

(a)Thus, a union official may not appear at a public meeting
and demand wage increases and staffing changes or
otherwise attempt to negotiate directly with a public
employer at an open meeting where the public employer’s
representative is not present. SERB v. Dist. 1199/ H
CSSU/ SEIU, AFL-CIO, SERB 96-004; SERB v. OAPSE,
Local 5300, SERB 96-011.

D. There are numerous cases in which SERB has found direct
dealing to have occurred, all involving letters or memoranda on
the subject of negotiations sent by the Board s agents directly to
bargaining unit members to attempt to disparage the exclusive
representative or to influence employees to put pressure on
their exclusive representative in the negotiations:

1. Vandalia-Butler City School Dist. Bd. of Ed. v. SERB, 1991
SERB 4-81 (2d Dist. Ct. of App., Montgomery, 8-15-91)
(superintendent sent letters directly to employees
describing the Board s final offer and inviting employees to
contact the Board directly).
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2. In re Central Ohio Transit Authority, SERB 89-032 (11-29-
89) (the employer sent a letter directly to employees calling
for acceptance of the employer s final offer).

3. SERB v. Edgewood City School Dist. Bd. of Edn., Hearing
Officer Decision, Docket No. 87-ULP-12-0610, 6 OPER
(LRP) 6137 (January 26, 1989) (the employer sent detailed
negotiation updates and proposals directly to employees,
with additional commentary disparaging the union and the
bargaining process).

4. Board’s direct communication with employees concerning its
bargaining proposal and suggestion that employees speak
directly with the board if they had any questions.

5. District’'s assembling bargaining unit employees and
making statements regarding the legality of a strike and
prospects for future employment. (However, the
distribution of letters regarding the cancellation of
insurance benefits to individual employees was not direct
dealing.)

6. Union’s appeal to members of the board at a public meeting
during contract negotiations.

IV. ITSAPROCESSWITH TRADITIONS AND EXPECTATIONS

A. Don’'t make us play the game; we don’t want to play games

1. Thisis what we have, why don’t we just tell them that and
stop wasting time?

2. Likebuying car-thefirst offer is never your bottom line.
B. Therearetraditions
1. History of bargaining in your district.

(a) Both boards and unions have a long memory as to how
things have been done in the past during collective
bargaining.

(1) Board says it is their bottom line then gives us more
after we apply pressure.

(2) Always gotoimpasse before getting a resolution.
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V. KNOWAND PROTECT THE FINANCIAL WELL BEING OF
THE DISTRICT

A. Typically, personnel costs — salary, retirement and benefits
comprise 70-85% of the district’s budget.

B. 99% of the time negotiations are about 2 things — salary and
insurance.

1. Consequently, much of your preparation and negotiations
effort will be spent on these two items.

2. Prepare, prepare, prepare.

C. TheBigPicture - Long range planning.
1. Levies- when arethey up for renewal?
2. When going to voters-can you go tothe voters?
3. Levy History.
D. How touseyour 5 year forecast for negotiations.
What can you afford and what are you willing to pay?

1. Ohio Revised Code 85705.412 — you can’t spend money you
don’t have.

2. What arethedistrict’s priorities?

VI. WHEN AND HOW TO PREPARE

A. Big changes-begin preparing early.
B. Salary & Insurance Comparisons.
1. Insurance Package.

(a) Number of hours an employee has to work to be eligible
for insurance benefits.

(b) Full benefits-cost.

2. SERS Surcharge.

C. Where does your district fit in — what are the appropriate
comparison groups?
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VII.EEAR OF UNKNOWN ISA HUGE MOTIVATOR

A.

B.

C.

Unions won't make uninformed decisions.
Unions won't make decisions if afraid.

Insurance — if you are contemplating changes other than
premium shifting, education is imperative.

VIIT. DON'T TAKE POSITION UNLESS YOU ARE TOTALLY

INFORMED

A.

B.

OEA hastrained their people.
Don't talk off the cuff.
No small time conversation at dinner.

Interest-Based-know what the district’s bottom line is on all
issues-what are acceptable alternatives and which are not
workable?

E.Brain storming — don’t throw out impractical ideas.

IX. DON'T BE FOOLED AGAIN OR EVER

A.

Don’t agree to things not workable or that cost a lot and you
didn’t know it; don’t be penny wise, pound foolish.

1. Different forms of advice; roles of consultants.
(a) At the table.
(b) At negotiations but in another room.

(c) Consultation away from table-review proposals from union
and Board and provide information as to what the law
provides and what to watch out for when bargaining
certain issues.

Examples — Trojan horses
1. Just cause;
2. Timing of RIF;

3. RIF occurswhen thereis attrition;
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5.
6.

Grievance not timely decided by management means that
the union wins;

FMLA —over 12 weeks — starts later;

If no evaluation that means person is a good employee.

X. CONFLICTS OF INTEREST —COLLECTIVE BARGAINING

A.

Avoid conflicts of Interest.
1.
2.

Spouse employed by district.

Spouse on the union’s bargaining team.

Prohibitions on a Board Member Deliberating or Voting on His
Spouse’s or Mother-in-law’s Employment Contract.

1.

Ohio law prohibits a Board member from voting on or
participating in deliberations concerning the contract of
employment of the member’s spouse. Voting on or actively
supporting (i.e., “lobbying for”) an employment contract for
his spouse would violate the criminal conflicts-of-interest
statute, which prohibits the use of official influence to
secure a contract for a family member. Ohio Revised Code
Section 2921.42.1 See also, Ohio Ethics Commission
Opinion 89-005. A similar prohibition would apply to the
Board member’s mother-in-law’s employment contract only
if she resides in the same household with the Board
member .2

The Board member must, therefore, abstain from
participating in, discussing, or voting on his spouse’s
employment contract. In addition, he must avoid using the
authority of his office in any way to influence matters
concerning his spouse’s contract. Likewise, the Board
member must abstain from participating in, discussing,
voting on or using the authority of his office in any way to
influence  matters concerning his mother-in-law’s
employment contract only if she resides in the same
household with the Board member. However, if the Board
member abstains from such actions, the remaining
members of the Board may renew or take other appropriate
action on the contracts.

1R.C. 2921.42 makes it unlawful for a Board member to “[a]uthorize, or employ the
authority or influence of his office to secure authorization of any public contract in
which he [or] a member of his family . . . has an interest.” Employment contracts
with a board of education have specifically been construed to be “public contracts”.
2 This seemingly odd limitation is due to the definition of family found in Ohio
Ethics Commission Opinion 80-001, which is a grandparent, parent, spouse, child,
grandchild, brother, sister, and any person related by blood or marriage who
residesin the same household as the public official.
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C. Participating in Negotiations and Voting on a Collective
Bargaining Agreement Governing the Terms of a Relative’s
Employment.

1. Voting

(a) Generally, as long as the Board member’s spouse is

treated in the same manner as other similarly-situated
bargaining unit members, the Ohio Ethics Commission
has held that a Board member is not prohibited from
voting, discussing, deliberating, lobbying, or otherwise
participating in any part of the decision-making process
regarding a collective bargaining agreement that
governs the terms of his spouse’s employment, provided
that his spouse is not an officer or member of the union’s
negotiating team. See, Ohio Ethics Commission Opinion
89-005. If the Board member’s spouse does serve as an
officer or as a member of the union’s negotiating team,
the Ethics Commission has opined that Ohio Revised
Code Section 2921.42 bars the Board member from
either voting on or using the authority or influence of his
office to secure authorization of the agreement. Id. The
same prohibition would apply if the Board member’s
mother-in-law is an officer or a member of the union’s
negotiating team and she resides in the same household
as the Board member. In these instances, the Board
member must abstain from the deliberations and voting
on the collective bargaining agreement.

However, if the Board member derives some definite
and direct personal benefit from the collective
bargaining agreement, he is prohibited under R.C.
102.03(D)3 from “voting, discussing, deliberating,
recommending, or otherwise using his authority or
influence as a board member to authorize the collective
bargaining agreement.” Ohio Ethics Commission
Opinion 92-017. The Ethics Commission has opined
that while a board member is not prohibited from being
covered by his spouse’s health insurance (as opposed to
purchasing the health insurance at his own cost), if the
board member receives his health insurance through his
spouse’s coverage that is provided to the spouse by the
school district (e.g. under a family plan provided to the

3 This provision provides as follows: “No public official or employee shall use or
authorize the use of the authority or influence of office or employment to secure
anything of value or the promise or offer of anything of value that is of such a
character as to manifest a substantial and improper influence upon the public
official or employee with respect tothat person s duties.”
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spouse as an employee), the board member is prohibited
from voting, discussing, deliberating, recommending, or
otherwise using his authority or influence as a board
member to authorize the collective bargaining
agreement. Ohio Ethics Commission Opinion 92-017.
However, the Board member is not prohibited from
participating in the board of education s procurement of
the health insurance coverage from a company that
provides group insurance benefits to all eligible school
district employees and personnel. Id. This same
analysis would apply to the mother-in-law only if she
resides in the same household as the Board member and
the Board member receives his health insurance
through his mother-in-law’s coverage.

2. Participating in Negotiations.

The Ohio Ethics Commission has repeatedly declared that a
Board member should refrain from taking an active role in
negotiations (i.e., serving on the negotiations team) where a
family member is subject to the terms of the collective
bargaining agreement with the Board. See Ohio Ethics
Commission Opinions 98-003 and 89-005. The Commission
reached this conclusion because a Board member,
regardless of his intentions, would give the “appearance of
impropriety” by representing the District in negotiations
that so directly affect the member’s relative.

Although there has been little interpretation relating to this
provision, Ohio Revised Code Section 4117.20(A) prohibits a
person with a conflicting “interest in the outcome of the
bargaining” from serving on an employer’s negotiating
team. If the Board member served on the Board’'s
negotiations team and was found to have such an improper
interest as a result of his spouse’s or mother-in-law’s
membership in the bargaining unit, the Board may also be
subject to an unfair labor practice pursuant to Section
4117.20 (A).

Thus, while a Board member may generally vote on a
proposed collective bargaining agreement which will govern
his spouse’'s and mother-in-law’s terms of employment
(subject, of course, to the limitations discussed above), the
member should not assume an active role in the
negotiations by serving as a member of the Board’s
negotiating team.

D. Campaign Contributions — Caution — status of new legislation
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