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Introduction

Whether an elected official, a public servant or a professondly regulated individud,
ethicsis all about avoiding conflicts of interest and Qhe appearance of improprietyQ In looking
a wha can and cannot be donein the public or professond arenas, there are laws, agency
guidance and professiond standadsto assist in adheing to appropriate standads However, in
the educationd setting the legal standards explored today are jug the beginning of the
congderation of how the actionsof school officials, employees and ther agents are perceived by
thegeneal public.

Ohio Ethics Laws

The Ohio Ethics laws, which apply to al officids or employees of pubic agendes in
Ohio (induding school digtricts), prohibit public officiads and employees from usng thear
postions to benefit themselves, ther families or busness assodates. The Ethics Laws are
codified in Chgpter 102 of the Ohio Revised Code but the Advisory Opinionsissued by the
Ethics Commission provide invduable guidance in interpreting the law and applying it to
specific circumstances. Once a written opinion is received and followed, the requester is
immunefrom crimind prosecution, civil action and removd from office.

¥ Formal Opinionsoffer coungl on uniquequestions or issues of statewide application.
¥ Informal and Staff Opinionsrespons to routine matters based on Commission precedent.

Key Statutory Provisions
102.03(D)(E)(F): Securing, Soliciting and Providing Things of Value
! No public official or employee:

(D) shdl use or authorize the use of the authority or influence of office or
employment to secure anything of value or the promise or offer of anything of value...

(E) shdl solicit or accept anything of vaue...
! No person shdl promise or give to a publc official or employee anything of value ...

(F)  thaisof such character asto manifest a subgantial and imprope influence upon
thepublic official or employee with respect to tha peson@duties.

(H)(1) can accept travel, food, lodging for attendance at ceremonial fundions or
speechesiif official filesafinandal disclosure statement, payment is notfrom a prohibited party,
expenses don®exceed the actud cog of theitems furnished.



) cannot accept travel, food, lodging connected with conferences, seminars and the
likeif it is of such acharacter asto manifest a subgantial and imprope influence uponhim in his
duties.

Subdantial or Impropea Influence: Note tha the statue does not require tha an action
actually influence the public official or employee; it merely has to be of such a chaacter as to
manifest influence. Propriety focuses on the source of thething of value Subgantial focuses on
the nature of thething of value

How These Provisions Have Been Interpreted

Adv. Op. No. 86-011 - Consulting fees, honoraria, conference registration fees, lodging,
travel

¥ Section 10203(D) prohibits a public official or employee from soliciting or receiving
conaulting fees, honomria, conference registration fees, lodging, travel or other payment
from a paty tha has interest in matters before, regulated by, or doing or seeking to do
busness with public official or employee® agency because they would be of a character
to manifest a subdantial-imprope influence ontheofficial or employee.

¥ A public employee or official may receive an honorarium or similar fee, or travel, food
and lodging connected with a persond appearance or speech if theofficial or employee:
1. hasto file afinandal disclosure statement and the fee or expenses aren® pad by
anyoneregulated by, doing, or seeking to do busness with the public agency, or
2. the fee and expenses are pad in recognition of a demondrable busness
professiond or esthetic interests of the official that exist apart from his office or
employment and weren® pad by anyoneregulated by, doing, or seeking to do
bugness with the public agency.

Adyv. Op. No. 89-013 - Accepting travel, food, lodging

¥ Ethicslaw prohibits a public official/employee from accepting travel, food, lodging from
a vendor interested in doing busness with agency incurred in viewing the vendor®®
produd regardless of whether money went directly to the official or to the officia®
agency Bunless such arequirement isinduded in the contract for service.

Adv. Op. No. 90-001 — Work related travel
¥ The above applies to when expenses are limited to those essentia to the viewing of the

produd at the actuad work site, and even when produd is sold to agency through
competitive bidding.



Adyv. Op. No. 92-018 — Registration for presenters

¥ It is pamissible for an assodation to compensate the registration fee for a public
official/employee who is a presenter if they likewise compensate the fee for other
presenters.

¥ Thee is aso an exception in 10203(1) for travel, meals and lodging incurred in
connetion with a pesond appearance or speech at a conference, semina or similar
event.

Adv. Op. No. 92-015 — Retailer discounts

¥ Police officers were prohibited from accepting a 10% discount from a retailer even
thoughthey provided no special service to the retailer in exchange for the discount
Retaller was giving discount as a community service acknowledgment and recognition
for the paformance of thar duties. Thisis consdered prohibited compensation by one
other than thepublic employer in violation of 292143(A)(1).

1. for peforming a duty, act or service required in his official capecity as a public
servant;

2. thegenea peaformance of his public duties; or

3. asasupplement to his public compensation.

Even where an individud item is nomind or de minimus thing of valug a quantity of de
minimusor nonind items could have a subdantia cumulative valueif thar receipt extendsover
time. See Adv. Ops 86-003 90-014,92-014. But see, 2001-08 be ow.

Adyv. Op. No. 92-012 — Actions affecting family members

¥ A pubic official who is married to a public employee in hisher agency cannotvote on,
ddiberate, recommend or othewise use postion to impact spoue@ individud
employment relationdhip.

¥ But officiad can vote on a compensation package tha affects spoue so long as the
package relates to al in the employee class, does not differentially impact spous@
compensation or does notimpact spoue@ individud employment.

Adyv. Op. No. 92-017 — Actions affecting family members
¥ A boad membe whose spouse works for district is not prohibited from being covered by

spoue@ hedlth insurance, but boad member cannot vote on the collective bargaining
agreement authorizing the health benefits.



Adyv. Op. No. 95-001 — Accepting season tickets

¥ Public officials are prohibited from accepting season tickets for an athletic team from
parties subject to the decision making authority of the official@ pulic entity.

Adv. Op. No. 2001-04 - Accepting travel, food, lodging

¥ School officials and employees are prohibited from accepting travel, meals and lodging,
or gifts of subdantial value from any paty interested in matters before, regulated by, or
doing or seeking to do busness with thar school district.

Adv. Op. No. 2001-08 - Retailer discounts

¥ A private company is not prohibited from offering a uniform discountto a large class of
public officials and employees even if some members of tha class serve agendes tha
purchase goodsand services from, or regulate, the company.

Adyv. Op. No. 2002-2 — Receptions

¥ A personfcompany is not prohibited from providing the cog of a reception, meal or open
hou® at an educationd or informationd conference of an assodation of public officials
and employees so longasit is of aroutinenaure and open to all attendees.

March 31, 2006 Informal Opinion

¥ A public employee is not prohibited from attending an educationd event provided free of
charge by a company doing busness with the employee® public entity so long as the
company does not charge anyoneto attend, the event is eductiond rather than sodad in
naure, andis of an ordinay, routine character.



Ethical Considerations for Attorneys
Who Can Serve as Counsel?

In city school districts, the city director of law shdl be the legd adviser and attorney for the
boad thereof, and shdl perform the same services for such boad as required of the prosecuting
attorney for other boads of the county . . . In a district which becomes a city school district
pursuant to Section 331110 of the Revised Code the legd adviser shdl be the solicitor or
director of law of the largest of the municipd corporationsall or a part of which is induded
within the school district boundaies. No compensation in addition to such officer@ regular
salary shdl bealowed for such service. O.R.C. 8331335

It is permissible for a city boad of eduation to contract with private law firms to provide
specific legd services to assist or supplement the service provider to the school district by the
city solicitor or law director. O.A.C. 70-081

A school boad may, unde its power to hire and compensate administrative and norrteaching
employees, hire On-housOlegd counsl, provided that such counsdl is pad by the school boad
fromtheschoolfund O.A.C. 83-038

Who Is the Client?
! Asused in divison (A) of Section 231702 of theRevised Code

CClientOmeans a person, firm, partnership, corparation or other assodation thé,
directly or through any representative, conaults an attorney for the purpos of
retaining the attorney or securing legd service or advice from him in his
professiond capecity, or consults an attorney employee for legd service or advice,
and who communicates, either directly or through an agent, employee or other
representative, with such attorney; and indudes an incompeent whose guadian
so conallts the attorney on behdf of theincompeent.

Where a corporation or assodation is a client having the privilege and it has been
dissolved, the privilege shdl extend to the last board of directors, their successors
or assigns or to thetrugees, ther successors or assigns

This section shdl be construed as in addition to, and not in limitation of, other
laws affording protection to communications under the attorney-client privilege
O.R.C. 82317021

! A client is a person who employsor retains the attorney, or counslor, to appear for him
in courts, advise, assist and defend him in legd proceedings and to act for him in any legd
bugness. It should indude anyone who discloses confidential matters to the attorney while



seeking professiond aid, whether the attorney was engaged or not  Black@ Law Dictionary,
Fifth Edition (1979)

! Theboad of eduction of each school district shdl be a body politic and corporate, and,
as such, capable of suing and being sued, contracting and being contracted with, acquiring,
holding, possessing and disposng of real and persond propety, and taking and holding in trust
for theuse and ben€fit of such district, any grant or devise of land and any dondion or bequest of
money or other pasond propeaty. O.R.C. ©331317

! EC 5-19: A lawyer employed or retained by a corporation or smilar entity owes his
allegiance to the entity and not to a stockholder, director, officer, employee representative or
other person connected with the entity . . . alawyer should keep paramountits interests and his
professond judgnent should not be influenced by the pesond desires of any person or
organization.

The Board as Client

! Boardsof eduction mug act asa board, not as individuds.

! Legd couns is obligaed to zealoudy represent her client. This requires full disclosure
to al boad members Beven in cases of opposng interests.

! The attorney-client privilege stems from the relationship B not the naure of the advice.
Therefore the privilege bdongsto theentity, notto individud members.

The Superintendent as Client

! Thesupeaintendent is responsgble for thedaly opeationsof the school district.

! The supaintendent has find decision making authority as provided by law or as granted
by theboad of eduction.

! The boad of eduction may ddegate to the superintendent the authority to enter into
certain contracts on behdf of the school district.

The Treasurer as Client

! Thetreasurer isresponsble for thefiscal opeaations of the school district.

! Thetreasurer has find decison making authority as provided by law or as granted by the
boad of education.

! Theboad of education may ddegate certain authority to thetreasurer to act on behdf of
theschool district.

Other District Employees as Client

! Employees of the school district have no authority to bind the boad unless as specifically
granted.

! Employees may require legd assistance in contract languaye development, administrative
proceedingsand special investigaions



Understanding Attorney- Client Privilege

EC 4-4. Attorney-Client Privilege Orheattorney-client privilegeis more limited than the ethical
obligaion of a lawyer to guad the confidences and secrets of his client. This ethical precept,
unlike the evidentiary privilege exists withoutregard to the nature or source of information or
the fact that others share the knowledge A lawyer should endeavor to act in a manne which
preserves the evidentiary privilege for example, he should avoid professiond discussionsin the
presence of personsto whom the privilege does not extend. A lawyer owes an obligdion to
advise the client of the attorney-client privilege and timely to assert the privilege unless it is
waived by theclient.O

Attorney-client privilege does not extend to statements made to an attorney by aclientin
the presence of a third party. Privilege occurs where: (1) legd advice of any kind is
sought (2) from professond legd adviser in his or he capacity as such, (3)
communicationsrelating to tha purpose, (4) made in confidence (5) by client (6) are at
his or her ingance permanently protected (7) from disclosure by himself or by the legd
adviser (8) unless the protectioniswaived. Reed v. Baxter, 134F.3d 351 (6" Cir. 1998)

Lawyers as Witnesses

Combining the roles of advocate and witness can prejudice the tribund and the opposng
party and can aso involve a conflict of interest between the lawyer and client.

A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a necessary
witness unless oneor more of thefollowing applies:

(1) thetestimonyrelatesto an uncontested issue

(2) the testimony relates to the naure and value of legd services rendaed in
the case,

(3) the disqudification of the lawyer would work substantial hardship on the
client.

A lawyer may act as an advocate in atrial in which another lawyer in thelawyer@ firm is likely
to be called as a witness unless precluded from doing so by these rules.

A goveanment lawyer paticipaing in a case shdl nottestify or offer thetestimony of another
lawyer in the same govenment agency, except where division (a) applies or where permitted by
law. ABA Rule 3.7

If, after undetaking employment in contemplated or pending litigaion, a lawyer learnsor it is
obvioustha he or alawyer in his firm oughtto be called as a withess on behdf of his client, he
shdl withdraw from the conduda of thetria and hisfirm, if any, shdl not continuerepresentation



in the trial, except tha he may continuethe representation and he or a lawyer in his firm may
testify in the circumstances enumerated in DR 5-101(B)(1) through(4).

(B) If, after undetaking employment in contemplated or pending litigation, alawyer learnsor
it isobvioustha heor alawyer in his firm may be called as a witness other than on behalf of his
client, he may continue the representation untl it is appaent tha his testimony is or may be
prejudicia to hisclient. Ohio DR 5-102

EC 5-9: Occasiondly alawyer is called uponto decidein a paticular case whether hewill bea
witness or an advocate. If a lawyer is both counsel and witness, he becomes more easily
impeachable for interest and thus may be a less effective witness. Conveasely, the opposng
coun®l may be handicapped in chdlenging the credibility of the lawyer when the lawyer also
appears as an advocte in the case. Theroles of an advocte and of awitness are incongstent; the
fundion of an advocate is to advance or arguethe cause of another, while tha of awitnessisto
state facts objectively.

EC 5-10: It is not objectionéble for alawyer who is a potential witnessto bean advocae if itis
unlikely tha he will be called as a witness because his testimony would be merely cumulative or
if histestimony will relate only to an unoontested issue In the exceptiond situgionwhere it will
be manifestly unfair to the client for the lawyer to refuse employment or to withdraw when he
will likely be awitness on a contested issue, he may serve as advocate even thoughhe may bea
witness. In making such decision, he should determine the persond or finandal sacrifice of the
client that may result from hisrefusal of employment or withdrawal therefrom, the materiality of
his testimony, and the effectiveness of his representation in view of his persond involvement.

Other Conflicts of Interest
DR 5-101.

(A)(1) Except with the conent of the client after full disclosure, a lawyer shall not accept
employment if the exercise of professiond judgment on behdf of theclient will be or reasonably
may be affected by thelawyer'sfinandal, busness, propeaty, or persond interests.

(2) Notwithganding the consent of theclient, alawyer shdl notknowingly prepare, draft, or
supeavise the prepaation or execution of awill, codicil, or inter vivostrug for a client in which
any of thefollowing are named as beneficiary:

@ thelawyer;

(b) thelawyer@ law partne or ashareholder of the lawyer@ firm;

(© an assodate, paaegd, law clerk, or other employee in the lawyer® firm or
office;

(d)  alawyer acting @f counslOin thelawyer@ firm;

(e the spouss, siblings naura or adoptve children, or naura or adopive parents
of any of those described in divisons(A)(2)(a) through(d) of thisrule.



(3) Divison(A)(2) of thisrule shdl not apply if theclientisrelated by blood or marriageto
thebendficiary within thethird degree of relationship as defined by thelaw of Ohio.

(B) A lawyer shdl not accept employment in contemplated or pending litigaionif thelawyer
knows or it is obvioustha the lawyer or a lawyer in the firm oughtto be called as a witness,
except tha the lawyer may undetake the employment and the lawyer or a lawyer in the firm
may testify:

(1) If thetestimony will relate solely to an uncontested matter.

(2) If thetestimonywill relate solely to a matter of formality and thereis noreasonto bdieve
tha subdantial evidence will be offered in oppostion to thetestimony.

(3) If thetestimony will relate solely to the nature and value of legd services rendaed in the
case by thelawyer or thefirm to theclient.

(4) Astoany matter, if refusal would work a subdantial hardship ontheclient because of the
distinctive value of thelawyer or thefirm as counsl in the paticular case.

EC 5-11: A lawyer should not pemit his persond interests to influence his advice relative to a
suggestion by his client that additiond counsl be employed. In like manne, his persond
interests should not deter him from suggesting tha additiond counsl be employed; on the
contrary, he should be adert to the desirability of recommending additiond counsl when, in his
judgnent, the prope representation of his client requires it. However, alawyer should advise his
client not to employ additiond counsl suggested by the client if the lawyer bdieves tha such
employment would be adisservice to theclient, and he should disclose the reasonsfor his bdief.

EC 5-12: Inability of co-counsl to agree on a matter vital to the representation of thar client
requires tha ther disagreement be submitted by them jointly to ther client for hisresolution, and
thedecision of theclient shdl control theactionto betaken.

EC 5-13: A lawyer should not maintain membership in or be influenced by any organization of
employees tha undetakes to prescribe, direct, or suggest when or how he should fulfill his
professiond obligaionsto a person or organization tha employshim as a lawyer. Althoughit is
not necessarily impropa for a lawyer employed by a corporation or smilar entity to be a
member of an organization of employees, he should be vigilant to safeguad his fiddity as a
lawyer to his employer free from outsideinfluences.
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